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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 46890-2019

)

Plaintiff-Respondent,

)

v.

)

Kootenai County Case No.

)

CR—20 1 5- 1 8074

)

JOHN DIXON CLARK

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

Iss_ue

Has Clark

failed to

establish that the district court abused

its

discretion,

either

by

revoking his probation and executing his underlying cumulative uniﬁed seven-year sentence with
three years
theft

ﬁxed imposed upon

the jury trial verdicts

ﬁnding him guilty of burglary and grand

of a ﬁnancial transaction card; or by denying his I.C.R. 35 motion for a reduction of

sentence?

Clark Has Failed
In

its

T0

Establish That

The

District

Court Abused

Its

Discretion

unpublished opinion afﬁrming Clark’s underlying convictions, the Idaho Court of

Appeals described the

facts underlying those convictions as follows:

Buddy Crabbe and his Wife, Katrina Crabbe, were caretakers 0f real
The premises
property formerly owned by Katrina's deceased grandfather.
contained a house, locked shed, and locked barn.

Personal property of the

Crabbes as well as property of Katrina's grandfather

was

stored in the various

buildings. Buddy kept a headlamp inside the house. The shed contained Buddy
and Katrina's financial transaction cards, as well as other property belonging to
Buddy: old license plates; a padlock; a small toolbox with tools, including a
screwdriver; and Buddy's driver's license. Finally, Katrina's grandfather's
financial transaction cards, war medals and ribbons, and a red ledger were stored
in the barn.
In November, Buddy went to check the property and realized all three
structures had been burglarized. The house had been broken into, the locks on the
shed and barn had been cut, and property was missing from all three buildings.
Buddy and Katrina called the police, left the premises, and returned later that
night. The family waited inside the car in the driveway until approximately 12:30
a.m. when the family noticed a vehicle slowly drive past the property. The
vehicle returned and pulled into the driveway. This time, Buddy turned his truck's
lights on and the vehicle drove away.
The vehicle returned a second time and again entered the driveway.
Buddy turned his truck's engine on and the vehicle drove away again. The vehicle
then made a U–turn, proceeded back toward the premises, and the passenger in
the vehicle shone a light around, waving it directly toward the Crabbe family.
The vehicle then proceeded for the third time to pull into the driveway. Buddy
drove toward the suspicious vehicle, and the vehicle backed out of the driveway
and drove away. Buddy saw the passenger holding the headlamp out of the
window of the vehicle as it drove from the premises. Katrina called the police and
described the vehicle.
Within five minutes of receiving the call from dispatch, an officer stopped
a vehicle matching the description and found Clark sitting in the passenger seat.
The vehicle was filled with the stolen property from the house, shed, and barn.
Buddy's headlamp was found at Clark's feet. A screwdriver from Buddy's toolbox
was in Clark's pocket. Financial transaction cards belonging to Buddy, Katrina,
and her grandfather, as well as Buddy's driver's license were located in the center
console, which was accessible by either Clark or the driver. The center console
also contained the padlock from the shed. Buddy's license plates were in the back
of the vehicle. Buddy's toolbox and miscellaneous tools were found in the back
seat, along with Katrina's grandfather's ledger. Katrina's grandfather's war medals
and military ribbons were found in the glove box on Clark's side. Additionally,
police officers found a hammer, black gloves, shaved keys, and a flashlight on the
passenger side floorboard of the vehicle.
In response to police questioning about the circumstances, Clark stated
that “he was out for a drive,” and it was all a misunderstanding. Clark then
responded that he did not know anything about the stolen property. But then
Clark backtracked and told officers maybe the items came from a garbage sack
that Clark and the driver had found earlier that day.
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State V. Clark,

The
card.

20 1 7

WL 44

state ultimately

(R., pp.97-99.1)

The

144.)

1

6098

(Ct.

App. 20 1 7) (unpublished).

charged Clark with burglary and grand theft of a ﬁnancial transaction

After a

district court

* 1 -2

trial,

the jury found Clark guilty 0f both charges.

(R.,

pp.143-

imposed a cumulative uniﬁed seven—year sentence With three years

ﬁxed, but retained jurisdiction.

(R.,

pp.154-159; 6/23/16

Tr., p.27,

Court of Appeals afﬁrmed Clark’s convictions 0n direct appeal.

L.5

—

The Idaho

p.31, L6.)

m,

2017

WL

4416098

(unpublished).
In February 2017, at the conclusion of the period of retained jurisdiction, the district court

suspended Clark’s sentence and placed him on probation. (Limited R., pp.37—51.) However, in
January 2019, the

state

ﬁled a motion for probation Violation

after

Clark was

cited, in

December

2019, With misdemeanor domestic battery following an incident involving his Wife, J.C.
(Limited R., pp.67-77.)
After an evidentiary hearing, the district court found by a preponderance 0f evidence that

Clark violated his probation by committing domestic battery. (2/15/19

The court proceeded

t0 disposition at the

same

hearing.

asked the court t0 consider revoking Clark’s probation.

T11, p.4,

L.5

— p.38,

L.9.)

The

state

(2/15/19 Tr., p.38, Ls.10-16.)
(2/15/19 Tr., p.38, L.24

—

p.39, L.18.)

Clark asked the court t0 extend his probation “for a year 0r two” and require him t0 get a

domestic Violence evaluation and comply With any recommended treatment. (2/15/19 TL, p.39,
L.21

—

p.41, L.1.)

imposed sentence

1

t0

The

district court

be executed.

(2/15/19 Tr., p.41, L.21

The Idaho Supreme Court ordered

include the clerk’s record

revoked Clark’s probation and ordered the originally-

—

p.43, L.8; Limited R., pp.91-94.)

the appellate record in the present case to be

augmented

t0

and transcripts associated with the direct appeal 0f Clark’s underlying

convictions, Docket No. 44394. (Limited R., p. 1 12.)

To maintain consistency with

in the Appellant’s brief, the state refers to this prior clerk’s record

the citations

from Docket No. 44394 as

“R.”, and the limited clerk’s record prepared for the present appeal as “Limited R.”

After a subsequent hearing, the district court also denied Clark’s I.C.R. 35 motion for reduction

0f sentencez

(Limited R., pp.94-95; 6/26/19 “Order Denying Defendant’s Rule 35 Motion”;

6/25/19 Tr., p.7, L.7

On

— p.8,

L. 12.) Clark timely appealed. (Limited R., pp.96-99.)

appeal, Clark ﬁrst asserts that the district court abused

its

discretion

by revoking

his

probation and executing his underlying sentence in light of his compliance With the terms of
probation for nearly two years prior to his Violation, and his Willingness t0 “attend[] classes”

upon

his release.

(Appellant’s brief, pp.5-7.)

court acted well Within

its

A

review 0f the record reveals that the

discretion to revoke Clark’s probation and

district

impose the original

sentences.

“‘[T]he decision whether to revoke a defendant’s probation for a Violation
discretion 0f the district court.”

State V. Garner, 161 Idaho 708, 710,

is

within the

390 P.3d 434, 436 (2017)

(quoting State V. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

In

m

determining whether t0 revoke probation, a court must examine whether the probation
achieving the goal of rehabilitation and

is

consistent with the protection 0f society.

Comelison, 154 Idaho 793, 797, 302 P.3d 1066, 1070

(Ct.

App. 2013)

decision to revoke probation will be disturbed on appeal only

abused

its

discretion.

834 P.2d 326, 328

The

Li. at 798,

(Ct.

criminal act.

2

at

1071 (citing State

acted well within

its

V.

that the trial court

Beckett, 122 Idaho 324, 326,

discretion in revoking Clark’s probation due to the

This was no “technical” Violation, but was instead based upon a Violent

Ofﬁcers and paramedics responded t0 J.C.’s residence

The Idaho Supreme Court granted Clark’s motions

district court’s

upon a showing

A

App. 1992)).

district court

nature 0f the Violation.

302 P.3d

(citations omitted).

is

t0

after receiving a

911

call

augment the appellate record with the

order denying Clark’s I.C.R. 35 motion (10/4/19 Order), and the transcript of the

hearing 0n that motion (7/29/ 19 Order).

from an individual who heard
found J.C. on her back

at the

J.C.

scream in pain.

bottom 0f a

staircase.

(Limited R., p.73)

(Id.)

Upon

arrival,

J.C. told ofﬁcers that she

ﬁghting With Clark 0n and off for several hours, culminating in Clark grabbing her

ofﬁcers

had been
shirt

and

shoving her backwards, causing her to land on her back in the stairwell. (Limited R., pp.73-74.)
J.C.

had difﬁculty moving, but reﬁlsed

to

be transported

t0 the hospital

(Limited R., p.73.) The reporting party, a tenant 0f J.C.’s, told ofﬁcers that While he

insurance.

did not witness the incident, ﬁghting between Clark and J.C.

Clark,

due to a lack of health

who

left

the scene after shoving J.C.,

was

was a common occurrence.

later located

(Id.)

and cited with misdemeanor

domestic battery. (Limited R., p.73, 75-77.)

At

L8 —

the evidentiary hearing, J.C. described the aftermath of the incident. (2/15/19 Tr., p.9,

p.11, L.3.)

She stated she experienced sharp pain Which lasted several days, and had

difﬁculty walking for a couple of weeks. (Id.) However,

When asked by the

prosecutor Whether

she had an argument with Clark preceding the incident, and whether Clark pushed her and

caused her to
L.14.)

fall,

J.C. repeatedly testiﬁed that she did not recall.

Clark also testiﬁed

at the hearing.

(2/15/19 Tr., p.13, L.10

He acknowledged having

—

p.16,

a “harsh verbal exchange”

with J.C. the night she was hurt, but denied that any physical altercation occurred. (2/15/19
p.26, L.6

—

p.32, L.2.)

Tr.,

Ofﬁcer Chris Morozumi, the reporting ofﬁcer Who drafted the probable

cause afﬁdavit that was attached to the motion for probation Violation, testiﬁed consistently With
that afﬁdavit at the evidentiary hearing.

pp.71-76.)

Speciﬁcally Ofﬁcer

(2/15/19 Tr., p.18, L.6

Morozumi

testiﬁed that

— p.24,

ﬂ alﬂ

When he responded

described t0

him how an argument with Clark cumulated

up against a

wall, eventually causing her to fall in the stairwell.

L1.)

L.25;

Limited R.,

to the scene, J.C.

in Clark grabbing her

and pushing her

(2/15/19 Tr., p.22, L.13

—

p.24,

Before making its determination that Clark violated his probation by committing a
criminal offense, the district court made specific credibility determinations regarding all three
witnesses. The court found that J.C. was a “reluctant witness” who was “clearly uncomfortable
being placed in this situation of having to provide testimony in court relating to Mr. Clark.”
(2/15/19 Tr., p.35, Ls.3-6.) The court noted that J.C.’s demeanor changed between when she
described preliminary matters such as being married to Clark, and when the prosecutor
questioned her about Clark’s involvement in her fall. (2/15/19 Tr., p.35, Ls.6-24.) The court
also found that based upon its observation of Clark’s demeanor and affect, Clark’s testimony was
not credible. (2/15/19 Tr., p.37, Ls.15-23.) Finally, the court found that Officer Morozumi’s
testimony was “very credible and straightforward.” (2/15/19 Tr., p.36, L.8 – p.37, L.10.) The
circumstances of Clark’s criminal offense occurring while he was already on probation justified
the district court’s determination to revoke that probation.
In addition, revocation of Clark’s probation was justified in light of the nature of his
underlying crimes, their impact on the victims, and Clark’s substantial criminal history. Despite
these circumstances, Clark obtained the opportunities of a period of retained jurisdiction and then
probation. The district court was not required to give him yet another such opportunity.
Clark’s crimes had a profound impact on his victims. In statements made to the district
court, the victims described “sleepless nights,” “being on guard at all times,” stress, and the
lengthy process of taking account of and recovering from the thefts. (Limited R., p.21; 6/23/16
Tr., p.20, L.14 – p.21, L.18.)

As the district court also recognized at the sentencing hearing,

there was strong circumstantial evidence that Clark and vehicle’s driver were returning to the
scene of their crimes to steal more property before they were thwarted by the arrival of the
victims. (6/23/16 Tr., p.28, Ls.10-18.)

6

Clark had an extensive criminal history prior t0 his commission of the crimes in the
present case. While

it

does not appear that any 0f the Idaho Supreme Court’s orders t0 augment

included the PSI associated With the underlying case,3 the prosecutor informed the court at the
sentencing and probation disposition hearings that Clark had approximately 16 misdemeanor
convictions and two prior felony drug convictions.

2/15/19

(6/23/16 Tr., p.22, Ls.4-1

1;

p.27, Ls.21-25;

Tr., p.39, Ls.8—15.)

Finally, a

review of the probation evidentiary hearing and disposition transcript reveals

that the district court reasonably exercised

probation.

The court

making

discretion in

its

reiterated the goals 0f sentencing

presentence report and other materials that
determination in Clark’s case.

it

had

and stated

upon

relied

(2/15/19 Tr., p.41, L.21

its

—

in

decision t0 revoke Clark’s

that

making

p.42, L.18.)

it

its

had reviewed the
original sentencing

The court recognized

Clark’s request t0 be placed back 0n probation, and acknowledged that Clark had done

good things” on probation thus

(2/15/19 Tr., p.42, Ls.5-1

far.

“some

However, the court ultimately

1.)

determined that Clark’s commission of a Violent crime while on probation warranted revocation

and the imposition 0f the underlying sentence. (2/15/19

Tr., p.42,

L.12 — p.43, L.8.) Given any

reasonable View 0f the facts, Clark has failed t0 establish that the district court abused
discretion in

making

its

this determination.

Clark next asserts that the

district court

motion for a reduction of sentence

in light

abused

its

discretion

by denying

0f information he presented

at the

his I.C.R. 35

hearing on the

motion, including that the underlying domestic battery charge that resulted in the revocation 0f
his probation

3

On appeal,

had been amended

t0 disturbing the peace,

and

that Clark had,

by

missing portions 0f the record are presumed t0 support the action of the

Rutter V. McLaughlin, 101 Idaho 292, 293, 612 P.2d 135, 136 (1980).

that point,

trial court.

completed the “Advanced Practices portion 0f...his prison

(Appellant’s brief, pp.8-9.)

status.”

A review of the record reveals that district court acted well Within its

discretion t0

deny Clark’s

I.C.R. 35 motion.

If a sentence is within applicable statutory limits, a

under Rule 35

is

a plea for leniency, and this court reviews the denial of the motion for an abuse

of discretion. State
appeal, Clark

motion for reduction of sentence

V.

Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). T0 prevail 0n

must “show

that the sentence is excessive in light

subsequently provided t0 the

district court in

of new 0r additional information

support of the Rule 35 motion.” Li.

Clark has

failed to satisfy his burden.

At

the hearing

on

his I.C.R. 35 motion, Clark requested that the district court reduce the

ﬁxed portion of his sentence
state

“for a year or even six months.” (6/25/19 Tr., p.5, Ls.10-15.)

opposed the request. (6/25/19

Tr., p.6,

L.14 — p.7, L.4.) The

district court

The

recognized

its

discretionary authority, cited the applicable standards, and reasonably denied Clark’s motion in

light

of “the

The

court’s discretionary determination

facts

discussed above.

of

this case

and the prior circumstances.” (6/25/19
is

Tr., p.7,

supported by a review of

all

L.7

—

p.8, L.12.)

of the circumstances

Further, while the underlying domestic battery charge that resulted in Clark’s

probation Violation was ultimately

amended

to a charge

0f disturbing the peace,4

this is not

particularly surprising in light of the “reluctant” testimony 0f J.C. at the evidentiary hearing,

J.C.’s asserted inability to

2/15/19

T11, p.5,

L.2

—

remember much of what had happened

p.16,

L23;

p.35, Ls.3-6.)

Even

at the

just

two months

prior.

and

(E

scene of the incident, J.C. was not

forthcoming With information, and expressed a belief that law enforcement would not be able to

4

See Mycourts.idaho.gov portal, State

18-21 143.

V.

Clark, Kootenai

County

District Court

Case N0. CR28-

help her.

(Limited R., p.74.)

Clark cannot show that the

district court

abused

its

discretion in

declining to reduce his sentence in these circumstances.

Clark failed to demonstrate in his I.C.R. 35 motion and associated argument that his
sentences were excessive.

Having

any basis for reversal of the
should therefore afﬁrm the

failed to

make such

district court’s

a showing, Clark has failed to establish

order denying his I.C.R. 35 motion.

district court’s orders

This Court

revoking probation and denying Clark’s I.C.R.

35 motion.

Conclusion

The

state respectfully requests this

Court to afﬁrm the

district court’s

order revoking

probation, and the district court’s denial of Clark’s I.C.R. 35 motion for a reduction of sentence.

DATED this 26th day of December, 2019.
Mark Olson
MARK W. OLSON
/s/

Deputy Attorney General
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I
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BRIEF to the attorney listed below by means of

iCourt File and Serve:
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documents@sapd.state.id.us.

/s/

Mark W. Olson

MARK W. OLSON
Deputy Attorney General

